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exemption. The acknowledgment shall
state: ‘“The franchise sale is for more
than $1,084,900—excluding the cost of
unimproved land and any financing re-
ceived from the franchisor or an affil-
iate— and thus is exempted from the
Federal Trade Commission’s Franchise
Rule disclosure requirements, pursuant
to 16 CFR 436.8(a)(5)(i)’’; 1! or

(ii) The franchisee (or its parent or
any affiliates) is an entity that has
been in business for at least five years
and has a net worth of at least
$5,424,500.

(6) One or more purchasers of at least
a 50% ownership interest in the fran-
chise: within 60 days of the sale, has
been, for at least two years, an officer,
director, general partner, individual
with management responsibility for
the offer and sale of the franchisor’s
franchises or the administrator of the
franchised network; or within 60 days
of the sale, has been, for at least two
years, an owner of at least a 25% inter-
est in the franchisor.

(7) There is no written document that
describes any material term or aspect
of the relationship or arrangement.

(b) For purposes of the exemptions
set forth in this section, the Commis-
sion shall adjust the size of the mone-
tary thresholds every fourth year based
upon the Consumer Price Index. For
purposes of this section, ‘‘Consumer
Price Index” means the Consumer
Price Index for all urban consumers
published by the Department of Labor.

[72 FR 15544, Mar. 30, 2007, as amended at 77
FR 36150, June 18, 2012]

Subpart F—Prohibitions

§436.9 Additional prohibitions.

It is an unfair or deceptive act or
practice in violation of Section 5 of the
Federal Trade Commission Act for any
franchise seller covered by part 436 to:

(a) Make any claim or representa-
tion, orally, visually, or in writing,
that contradicts the information re-
quired to be disclosed by this part.

(b) Misrepresent that any person:

11The large franchise exemption applies

only if at least one individual prospective
franchisee in an investor-group qualifies for
the exemption by investing at the threshold
level stated in this section.

§436.9

(1) Purchased a franchise from the
franchisor or operated a franchise of
the type offered by the franchisor.

(2) Can provide an independent and
reliable report about the franchise or
the experiences of any current or
former franchisees.

(c) Disseminate any financial per-
formance representations to prospec-
tive franchisees unless the franchisor
has a reasonable basis and written sub-
stantiation for the representation at
the time the representation is made,
and the representation is included in
Item 19 (§436.5(s)) of the franchisor’s
disclosure document. In conjunction
with any such financial performance
representation, the franchise seller
shall also:

(1) Disclose the information required
by §§436.5(s)(3)(ii)(B) and (E) of this
part if the representation relates to the
past performance of the franchisor’s
outlets.

(2) Include a clear and conspicuous
admonition that a new franchisee’s in-
dividual financial results may differ
from the result stated in the financial
performance representation.

(d) Fail to make available to prospec-
tive franchisees, and to the Commis-
sion upon reasonable request, written
substantiation for any financial per-
formance representations made in Item
19 (§436.5(8)).

(e) Fail to furnish a copy of the
franchisor’s disclosure document to a
prospective franchisee earlier in the
sales process than required under §436.2
of this part, upon reasonable request.

(f) Fail to furnish a copy of the
franchisor’s most recent disclosure
document and any quarterly updates to
a prospective franchisee, upon reason-
able request, before the prospective
franchisee signs a franchise agreement.

(g) Present for signing a franchise
agreement in which the terms and con-
ditions differ materially from those
presented as an attachment to the dis-
closure document, unless the franchise
seller informed the prospective
franchisee of the differences at least
seven days before execution of the fran-
chise agreement.

(h) Disclaim or require a prospective
franchisee to waive reliance on any
representation made in the disclosure
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§436.10

document or in its exhibits or amend-
ments. Provided, however, that this
provision is not intended to prevent a
prospective franchisee from volun-
tarily waiving specific contract terms
and conditions set forth in his or her
disclosure document during the course
of franchise sale negotiations.

(i) Fail to return any funds or depos-
its in accordance with any conditions
disclosed in the franchisor’s disclosure
document, franchise agreement, or any
related document.

Subpart G—Other Provisions

§436.10 Other laws and rules.

(a) The Commission does not approve
or express any opinion on the legality
of any matter a franchisor may be re-
quired to disclose by part 436. Further,

16 CFR Ch. | (1-1-16 Edition)

franchisors may have additional obli-
gations to impart material information
to prospective franchisees outside of
the disclosure document under Section
5 of the Federal Trade Commission Act.
The Commission intends to enforce all
applicable statutes and rules.

(b) The FTC does not intend to pre-
empt the franchise practices laws of
any state or local government, except
to the extent of any inconsistency with
part 436. A law is not inconsistent with
part 436 if it affords prospective
franchisees equal or greater protection,
such as registration of disclosure docu-
ments or more extensive disclosures.

§436.11 Severability.

If any provision of this part is stayed
or held invalid, the remainder will stay
in force.

APPENDIX A TO PART 436—SAMPLE ITEM 10 TABLE—SUMMARY OF FINANCING

OFFERED
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APPENDIX B TO PART 436—SAMPLE ITEM 20(1) TABLE—SYSTEMWIDE OUTLET

SUMMARY
y le Outlet St Yy
For years 2004 to 2006
Column 3 Column 4
o%%';m 1 e Co\l{uergp 2 Outlets at the Start of Outlets at the End of N%?lgrr?;ns e
P! the Year the Year g
Franchised 2004 859 1,062 + 203
2005 1,062 1,296 + 234
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